
Environmental Due Diligence 
on Leased Properties

CERCLA Liability for Lessors 
and Operators

Since its inception, the Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA) has 
provided a means of assigning liability to past owners and 
operators of contaminated properties.  The joint and several 
liability under CERCLA has meant that even leaseholders 
who may be deemed operators under CERCLA could be 
held liable and subject to cost recovery for a long history 
of contamination which may have been caused in part by 
others.  The All Appropriate Inquiry (AAI) Rule process 
under the Small Business Liability Relief and Brownfields 
Revitalization Act of 2002 promoted the redevelopment of 
such contaminated properties, by affording potentially liable 
parties with so-called “land owner liability” protections if the 
parties conducted the specified environmental due diligence 
under the AAI Rule.  But this left a lack of clarity with respect 
to potential protections for lessors at properties. Under the 
Consolidated Appropriations Act of 2018, this matter was 
addressed through the expansion of the liability protection 
under the bona fide prospective purchaser (BFPP) 
defense to include tenants at facilities, provided that such 
tenants conduct AAI including the completion of a Phase 
I environmental site assessment (ESA).  Thus, a tenant 
with an otherwise low-impact environmental footprint is 
nonetheless incentivized to conduct due diligence to defend 
against the past practices of other parties. 

The Due Diligence Process for 
Leased Facilities
A strong due diligence program can be valuable to a potential tenant 
by operating in a stepwise approach through the process. This allows 
the tenant to evaluate multiple properties and perform stepwise 
diligence without committing to a full Phase I ESA on every site 
considered. The process may include steps such as the following:

Step 1: Site Selection and Ranking
Based on client-specific needs (i.e., space requirements, marketable 
locations, power grid suitability, etc.). This step entails selecting 
multiple options for sites based on a series of prerequisites. 

Step 2: Desktop Environmental Review
These background investigative tasks can be completed cost-
effectively and on an expedited time schedule. Common features 
include:

• Data Room Review
• Public Internet Search
• Environmental Database Review
• Historical Records Review (Aerials, Topographic Maps, 

 City Directories, and Fire Insurance Maps)
• Possible Site Visit
• Possible Interview
• Tabular Report Preparation

Step 3: Phase I ESA on the Selected Target Property 
Once the tenant has narrowed its review to a single or perhaps a 
small subset of target properties, a full AAI Rule-compliant Phase I 
ESA is performed, and the AAI Rule process is followed to provide 
the tenant with the information necessary to seek the protections 
afforded under BFPP liability.
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Risk Factors Beyond the Phase I ESA
Beyond the Phase I ESA, there are several other risk drivers to potentially evaluate when considering taking up tenancy at a particular property.  
Highlighted below are some common add-on services to typical due diligence. These risk factors are of importance, because while outside the 
purview of CERCLA, these elements can pose a risk to a tenant’s own workers, and/or lead to business disruption if remedies are required to 
address these factors during a tenant’s occupancy.

Indoor Air Quality and Vapor Intrusion Assessments:
• Mold from water intrusion and/or water damage
• Subsurface soil, groundwater and/or bedrock data evaluation to determine the potential for volatile organic 

compounds (VOCs) and/or radon contamination
• Building HVAC pathways resulting in the presence of VOCs in air from adjacent tenant space (e.g.,nail salon, 

dry cleaner, automobile garage)

Asbestos-Containing Materials (ACM), Lead-Based Paint (LBP), Polychlorinated Biphenyls 
(PCBs) and Other Hazardous Materials 

• ACM – found in (pipe, structural steel, electrical) insulation, wallboard, masonry coatings, (floor tile, carpeting 
and other material) mastic/adhesives, ceiling tiles, carpeting, stormwater/sanitary sewer piping 

• LBP – found on structural painted surfaces such as door/window trims, hand-rails, beams; also included in 
leaded glass, wall board and other similar material commonly found in x-ray imaging rooms

• PCBs – found in electrical equipment (such as oil-filled transformers and lighting ballasts), painted surfaces, 
caulking and sealants

Environmental Regulatory Compliance – A tenant is typically required to apply for and maintain 
necessary permits and approvals to operate at a property irrespective of or in addition to permits held by the 
landlord.  Examples of common regulatory compliance matters include:

• Stormwater and wastewater permitting:  evaluate discharge permit requirements, or if the facility is in general 
compliance with an existing permit, including SWPPP  

• Solid waste, universal waste, and/or RCRA permitting: review environmental permits and/or registrations 
and evaluate waste management practices, documentation, and disposal-related permit requirements and/or 
compliance

• Storage tanks: identify on-site tanks, storage capacities, secondary containment, inspection records, etc. 
related to permit requirements and compliance, including SPCC plan requirements and compliance 

• Spills: review documentation related to spill, cleanup, notification and response actions  
• Emergency Planning and Community Right-to-Know Act (EPCRA): evaluate reporting requirements and 

compliance for chemicals subject to EPCRA 
• Air quality permitting and/or registrations: evaluate for common elements such as backup generators, gas/

oil-fired heating units, and potentially fume hoods for laboratory and research & development uses
• OSHA requirements: evaluate for worker safety and protections required for a myriad of work place safety 

requirements 


